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each bid and all letters and other
transmittals amending or modifying
the bids. Any bid received at the des-
ignated location after the time speci-
fied must be returned to the bidder un-
opened.

(f) Bid opening. The contracting com-
mittee will conduct the bid opening in
private. The contracting committee
will open each bona fide bid which has
been received prior to the deadline, and
review it for any irregularities, errors,
or exceptions. It must be verified that
any addendum to the specification has
been acknowledged by each bidder. The
adequacy of bid bonds or -certified
checks must also be verified.

(g) Conditions affecting acceptability of
bids. The borrower must take the fol-
lowing specified action if any of the
following exist:

(1) Fewer than three bona fide bids re-
ceived. If fewer than three bona fide
bids are received for the contract
project, the borrower must determine
that all reasonable measures have been
taken to assure competition prior to
awarding the contract. This determina-
tion must be documented and such doc-
umentation submitted to RUS where
required by subpart A of this part. The
borrower may, however, elect to reject
all bids, make changes in the specifica-
tion or the qualified bidders list or
both and invite new bids.

(2) Significant error or ambiguity in the
specification. If a significant error or
ambiguity in the specification is found
which could result in the bidders hav-
ing varying interpretations of the re-
quirements of the bid, the borrower
must either issue an addendum to each
prospective bidder correcting the error
or ambiguity before bids are received,
or reject all bids and correct the speci-
fication. If a significant error or ambi-
guity in the specification is discovered
after the bids are opened, the borrower
must reject all bids, correct the speci-
fication and invite new bids.

(h) Clarification of proposals. The con-
tracting committee may elect not to
hold any clarifying discussions and rec-
ommend awarding the contract to the
low responsive bidder. Otherwise, the
contracting committee must give at
least each of the three apparent lowest
evaluated bidders an equal opportunity
to participate in discussions for the
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purpose of resolving questions regard-
ing the specification and contract
terms and to arrive at a final price.
Neither prices of other bids nor rel-
ative ranking of any bidder are to be
revealed under any circumstances.
Such discussions may be held by tele-
phone or similar means provided at
least each of the three apparent lowest
evaluated bidders have an equal oppor-
tunity to participate. Upon completion
of the clarifying discussions, the con-
tracting committee will determine the
lowest evaluated responsive bid. If no
bids are responsive after the con-
tracting committee has completed
clarifying discussions, no contract
award can be made under the informal
bidding procedure.

(i) Award of the contract. Upon com-
pletion of the bid evaluations, the con-
tracting committee will promptly re-
port all findings and recommendations
to the borrower’s board of directors.
The board will either:

(1) Resolve to award the contract to
the lowest evaluated responsive bidder;
or

(2) Reject all bids.

(j) Certifications by the contracting
committee. The chairperson of the con-
tracting committee shall certify as fol-
lows: ‘““The procedures for informal
competitive bidding as described in 7
CFR 1726.202 were followed in awarding
this contract.”” The certification exe-
cuted by the chairperson of the con-
tracting committee shall be submitted
to RUS in writing where required by
subpart A of this part.

§1726.203 Multiparty negotiation.

Multiparty negotiation may only be
used where permitted under subpart F
of this part or where prior RUS ap-
proval has been obtained. The borrower
must use the following procedure for
multiparty negotiation:

(a) Selection of qualified bidders. The
borrower (acting through its engineer,
if applicable) will compile a list of
qualified bidders for each proposed con-
tract. The borrower will send invita-
tions to bid only to persons or organi-
zations on its qualified bidder list for
the specific project (see §1726.23).
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(b) Invitations to bid. The borrower
(acting through its engineer, if applica-
ble) is responsible for sending out invi-
tations to prospective bidders, inform-
ing them of scheduled bid openings and
any other action necessary to procure
full, free and competitive bidding. In
any event, however, sufficient invita-
tions need to be sent out to assure
competition and so that at least three
bids will be received. Subject to the
criteria in the preceding sentence, the
determination of how many and which
bidders will be permitted to bid will be
the responsibility of the borrower.

(c) Notice and instructions to bidders.
The borrower must indicate in the
‘““Notice and Instructions to Bidders”
section of the bid documents that bids
will be opened privately. The borrower
may elect to conduct negotiations with
the bidders. If such negotiations are
held, at least the three apparent low
evaluated bidders must be given an
equal opportunity to resolve any ques-
tions related to the substance of the
bidder’s proposal and to arrive at a
final price.

(d) Evaluation basis. Any factors,
other than lowest dollar amount of the
bid, which are to be considered in eval-
uating the proposals of qualified bid-
ders (e.g., power consumption, losses,
etc.) must be stated in the ‘““Notice and
Instructions to Bidders.”” The borrower
will not evaluate a bidder’s perform-
ance record, safety record, and similar
factors when evaluating a bid from a
qualified and invited bidder. Such fac-
tors are to be considered when deter-
mining whether to include a particular
bidder on the qualified bidders list.

(e) Handling of bids received. The bor-
rower or the engineer, as applicable,
will indicate, in writing, the date and
time of receipt by the borrower or the
engineer on the outside envelope of
each bid and all letters and other
transmittals amending or modifying
the bids. Any bid received at the des-
ignated location after the time speci-
fied must be returned to the bidder un-
opened.

(f) Bid opening. The contracting com-
mittee will conduct the bid opening in
private. The contracting committee
will open each bona fide bid which has
been received prior to the deadline, and
review it for any irregularities, errors,
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or exceptions. It must be verified that
any addendum to the specification has
been acknowledged by each bidder. The
adequacy of bid bonds or certified
checks must also be verified.

(g) Conditions affecting acceptability of
bids. The borrower must take the fol-
lowing specified action if any of the
following exist:

(1) Fewer than three bona fide bids re-
ceived. If fewer than three bona fide
bids are received for the contract
project, the borrower must determine
that all reasonable measures have been
taken to assure competition prior to
awarding the contract. This determina-
tion must be documented and such doc-
umentation submitted to RUS where
required by subpart A of this part. The
borrower may, however, elect to reject
all bids, make changes in the specifica-
tion or the qualified bidders list or
both and invite new bids.

(2) Significant error or ambiguity in the
specification. If a significant error or
ambiguity in the specification is found
which could result in the bidders hav-
ing varying interpretations of the re-
quirements of the bid, the borrower
must either issue an addendum to each
prospective bidder correcting the error
or ambiguity before bids are received,
or reject all bids and correct the speci-
fication. If a significant error or ambi-
guity in the specification is discovered
after the bids are opened, the borrower
must reject all bids, correct the speci-
fication and invite new bids.

(h) Negotiations. The contracting
committee may elect not to hold any
negotiations and recommend award of
the contract. Otherwise, the con-
tracting committee must give at least
each of the three apparent lowest eval-
uated bidders an equal opportunity to
participate in negotiations for the pur-
pose of resolving questions regarding
the specification and contract terms
and to arrive at a final price. Neither
prices of other bids nor relative rank-
ing of any bidder are to be revealed
under any circumstances. Such discus-
sions may be held by telephone or simi-
lar means provided at least each of the
three apparent lowest evaluated bid-
ders have an equal opportunity to par-
ticipate. Upon completion of the nego-
tiations, the contracting committee
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will determine the bid that is in the
borrower’s best interest.

(i) Award of the contract. Upon com-
pletion of the bid evaluations, the con-
tracting committee will promptly re-
port all findings and recommendations
to the borrower’s board of directors.
The board will either:

(1) Resolve to award the contract to
the selected bidder; or

(2) Reject all bids.

(j) Certifications by the contracting
committee. The chairperson of the con-
tracting committee shall certify as fol-
lows: “The procedures for multiparty
negotiation as described in 7 CFR
1726.203 were followed in awarding this
contract.” The certification executed
by the chairperson of the contracting
committee shall be submitted to RUS
in writing where required by subpart A
of this part.

§1726.204 Multiparty
quotations.

The borrower or its engineer must
contact a sufficient number of sup-
pliers or contractors to assure competi-
tion and so that at least three bids will
be received. On the basis of written
unit price quotations, the borrower
will select the supplier or contractor
based on the lowest evaluated cost.

unit price

§1726.205 Multiparty
quotations.

The borrower or its engineer must
contact a sufficient number of sup-
pliers or contractors to assure competi-
tion and so that at least three bids will
be received. On the basis of written
lump sum quotations, the borrower
will select the supplier or contractor
based on the lowest evaluated cost.

lump sum

§§1726.206-1726.249 [Reserved]

Subpart H—Modifications to RUS
Standard Contract Forms

§1726.250 General.

RUS provides standard forms of con-
tract for the procurement of materials,
equipment, and construction and for
contract amendments and various re-
lated forms for use by RUS borrowers.
See §1726.304 for a listing of these
forms and how to obtain them. The
standard forms of contract shall be
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used by the borrowers in accordance
with the provisions of this part. RUS
will give prior approval to certain
modifications to these forms without
changing the applicable requirements
for RUS approval. Such approved modi-
fications are set forth in this subpart.
These are the only modifications given
prior RUS approval.

[69 FR 7109, Feb. 13, 2004]

§1726.251 Prior approved -contract
modification related to price esca-
lation on transmission equipment,
generation equipment, and genera-
tion construction contracts.

(a) General. Where the borrower en-
counters reluctance among manufac-
turers, suppliers, and contractors to
bid a firm price on transmission equip-
ment or generation equipment, mate-
rials or construction, modifications
may be made in the RUS standard form
of contracts. These modifications, if
applicable, may include, as an alter-
native to the standard form, provisions
for adjusting a base price either up-
ward or downward as determined by
changes in specified indexes between
the time of the bid and the time the
work is performed or materials are pro-
cured by the contractor for such work.
A large number of labor and materials
indexes are published monthly by the
Bureau of Labor Statistics (BLS). The
borrower (acting through its engineer,
if applicable) will select the indexes for
the particular item to be used in the
price adjustment clause. Suppliers’
corporate indexes may not be used.
Labor and materials indexes are re-
ported in the BLS’s monthly publica-
tions entitled ‘“‘Employment and Earn-
ings” and ‘‘Producer Prices and Price
Indexes.”” These publications may be
ordered through the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, or any of
the BLS regional offices.

(b) Material and equipment contracts.
The approved provisions needed to re-
flect the modifications to provide for
price escalation in the material or
equipment contract forms for genera-
tion facilities are as follows:

(1) Insert new paragraphs in the No-
tice and Instructions to Bidders as fol-
lows:
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